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NOTI CE 
This opinion is subject to further 
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version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Af f i r med.    

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  Johnson v.  Ci nt as 

Cor p.  No.  2,  2011 WI  App 5,  331 Wi s.  2d 51,  794 N. W. 2d 475,  t hat  

r ever sed a def aul t  j udgment  ent er ed by t he Kenosha Count y 

Ci r cui t  Cour t 1 i n f avor  of  Rober t  Johnson ( Johnson)  and agai nst  

Ci nt as Cor por at i on No.  2 ( Ci nt as No.  2) .   Because Johnson' s 

summons and compl ai nt  di d not  name Ci nt as No.  2 as a def endant  

                                                 
1 The Honor abl e Davi d M.  Bast i anel l i  pr esi ded.  
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and i nst ead named Ci nt as Cor por at i on ( Ci nt as) ,  t he par ent  

cor por at i on of  Ci nt as No.  2,  t he cour t  of  appeal s concl uded t hat  

t he c i r cui t  cour t  l acked per sonal  j ur i sdi ct i on over  Ci nt as No.  

2,  and t her ef or e,  t he def aul t  j udgment  i s voi d.   Accor di ngl y,  

t he cour t  of  appeal s r ever sed t he def aul t  j udgment  and r emanded 

t he cause t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs.  

¶2 On appeal  t o t hi s cour t ,  Johnson ar gues t hat  t he 

c i r cui t  cour t  had per sonal  j ur i sdi ct i on over  Ci nt as No.  2 

because,  despi t e not  bei ng named i n t he summons and compl ai nt ,  

Ci nt as No.  2 was ser ved wi t h t he summons and compl ai nt  and was 

not  pr ej udi ced by Johnson' s er r or .   Al t er nat i vel y,  Johnson 

cont ends t hat  hi s pl eadi ngs ought  t o be const r ued as onl y 

t echni cal l y def ect i ve on t he gr ounds t hat  Ci nt as No.  2 hel d 

i t sel f  out  as Ci nt as.  

¶3 We di sagr ee wi t h Johnson on bot h count s and t her ef or e 

af f i r m.  

¶4 We concl ude t hat  ser vi ce i n t hi s case was 

f undament al l y def ect i ve because Johnson f ai l ed t o name Ci nt as 

No.  2 as a def endant  i n hi s summons and compl ai nt ,  cont r ar y t o 

Wi s.  St at .  §§ 801. 02( 1)  and 801. 09( 1) .   Ther ef or e,  t he c i r cui t  

cour t  l acked per sonal  j ur i sdi ct i on over  Ci nt as No.  2,  r egar dl ess 

of  whet her  or  not  t he def ect  pr ej udi ced Ci nt as No.  2 and 

r egar dl ess of  t he manner  i n whi ch Ci nt as No.  2 hel d i t sel f  out  

t o t he publ i c or  t o Johnson speci f i cal l y.   Because t he ci r cui t  

cour t  l acked per sonal  j ur i sdi ct i on over  Ci nt as No.  2,  t he 

def aul t  j udgment  ent er ed agai nst  Ci nt as No.  2 i s voi d.  

I .  FACTUAL BACKGROUND AND PROCEDURAL POSTURE 
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¶5 On Apr i l  12,  2007,  Johnson f i l ed a summons and 

compl ai nt  agai nst  Ci nt as;  Uni t ed Heal t hcar e;  Mar vi n Cr andal l  

( Cr andal l ) ;  and XYZ Cor por at i on,  a f i c t i t i ous name desi gnat i ng 

Cr andal l ' s  aut omobi l e l i abi l i t y  i nsur er . 2  Accor di ng t o hi s  

compl ai nt ,  Johnson was an empl oyee of  Ci nt as and was r equi r ed t o 

use hi s per sonal  vehi c l e i n t he cour se of  hi s empl oyment .   As a 

r esul t ,  Johnson al l eged,  he had aut omobi l e l i abi l i t y  i nsur ance 

cover age t hr ough Ci nt as.    

¶6 I n hi s compl ai nt ,  Johnson al l eged t hat  on Jul y 2,  

2006,  he was r i di ng as a passenger  i n hi s own vehi c l e dr i ven by 

Cr andal l  wi t h Johnson' s per mi ssi on when Cr andal l  negl i gent l y 

oper at ed t he vehi c l e,  causi ng i t  t o col l i de wi t h anot her  

vehi c l e.   Johnson al l eged t hat  as a r esul t  of  t he acci dent ,  he 

was per manent l y i nj ur ed,  exper i enced pai n and suf f er i ng,  

i ncur r ed past  and f ut ur e medi cal  expenses,  and had a l oss of  

ear ni ng capaci t y.  

¶7 I n addi t i on,  Johnson cl ai med t hat  bot h he and Cr andal l  

qual i f i ed as i nsur eds under  Ci nt as' s aut omobi l e l i abi l i t y  

i nsur ance cover age and consequent l y wer e ent i t l ed t o benef i t s 

payabl e by Ci nt as.   Ci nt as' s r ef usal  t o pay any benef i t s,  

accor di ng t o Johnson,  const i t ut ed a br each of  cont r act  and bad 

f ai t h.  

                                                 
2 See Wi s.  St at .  § 807. 12 ( 2007- 08)  ( per mi t t i ng a pl ai nt i f f  

t o desi gnat e an unknown def endant  by a f i c t i t i ous name unt i l  t he 
def endant ' s t r ue name i s ascer t ai ned) .  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶8 On Apr i l  19,  2007,  Johnson ser ved hi s summons and 

compl ai nt  upon t he r egi st er ed agent  f or  Ci nt as No.  2,  a whol l y 

owned subsi di ar y of  t he named def endant ,  Ci nt as.   Unl i ke Ci nt as 

No.  2,  Ci nt as i s nei t her  r egi st er ed nor  l i censed t o do busi ness 

i n Wi sconsi n and does not  have a r egi st er ed agent  f or  ser vi ce of  

pr ocess i n Wi sconsi n.   Ci nt as i s a f or ei gn publ i c cor por at i on,  

i ncor por at ed under  t he l aws of  Washi ngt on wi t h a pr i nci pal  pl ace 

of  busi ness i n Ohi o.    

¶9 Nei t her  Ci nt as nor  Ci nt as No.  2 answer ed Johnson' s 

compl ai nt .   Accor di ngl y,  Johnson' s counsel  f i l ed an af f i davi t  of  

no answer ,  and on June 15,  2007,  Johnson moved f or  def aul t  

j udgment  agai nst  Ci nt as.   Li ke hi s summons and compl ai nt ,  

Johnson' s mot i on f or  def aul t  j udgment  was ser ved upon t he 

r egi st er ed agent  f or  Ci nt as No.  2,  not  Ci nt as.  

¶10 On Jul y 2,  2007,  Ci nt as,  t hr ough i t s counsel  i n 

I l l i noi s, 3 f i l ed an emer gency mot i on t o di smi ss Johnson' s mot i on 

f or  def aul t  j udgment  on t he gr ounds t hat  t he c i r cui t  cour t  

l acked per sonal  j ur i sdi ct i on over  Ci nt as.   Ci nt as' s mot i on 

expl ai ned t hat  Johnson' s empl oyer  was act ual l y Ci nt as No.  2,  not  

Ci nt as as Johnson had al l eged i n hi s compl ai nt .   Ci nt as at t ached 

t o i t s mot i on var i ous cor por at e r ecor ds f r om t he Wi sconsi n 

Depar t ment  of  Fi nanci al  I nst i t ut i ons ( DFI ) ,  showi ng t hat  Ci nt as 

i s not  a r egi st er ed cor por at i on i n Wi sconsi n.   By cont r ast ,  t he 

                                                 
3 Accor di ng t o t he r ecor d bef or e t hi s cour t ,  t he c i r cui t  

cour t  was l at er  appr i sed of  t he f act  t hat  Ci nt as' s counsel  
appear ed bef or e t he cour t  wi t hout  f i r st  seeki ng pr o hac vi ce 
admi ssi on as r equi r ed by SCR 10. 03( 4) ( b) .  
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DFI  r ecor ds r eveal  t hat  Ci nt as No.  2,  i ncor por at ed under  t he 

l aws of  Nevada wi t h a pr i nci pal  pl ace of  busi ness i n Ohi o,  i s  a 

r egi st er ed cor por at i on i n Wi sconsi n,  as of  June 1,  2000.   

Because Johnson f ai l ed t o ser ve hi s summons and compl ai nt  upon 

Ci nt as,  Ci nt as ar gued t hat  t he c i r cui t  cour t  l acked per sonal  

j ur i sdi ct i on over  Ci nt as and consequent l y coul d not  ent er  

def aul t  j udgment  agai nst  Ci nt as.  

¶11 Al t er nat i vel y,  assumi ng t he ci r cui t  cour t  f ound t hat  

Ci nt as was pr oper l y ser ved,  Ci nt as mai nt ai ned t hat  def aul t  

j udgment  woul d st i l l  be i nappr opr i at e because Ci nt as' s f ai l ur e 

t o answer  was uni nt ent i onal  and because Ci nt as had a val i d 

def ense t o Johnson' s c l ai ms.   Speci f i cal l y,  Ci nt as al l eged t hat  

t he acci dent  t hat  i nj ur ed Johnson was a r esul t  of  bot h Johnson 

and Cr andal l  bei ng i nt oxi cat ed.  

¶12 Thr ee days l at er ,  on Jul y 5,  2007,  Johnson f i l ed a 

l et t er  wi t h t he c i r cui t  cour t ,  acknowl edgi ng r ecei pt  of  Ci nt as' s  

emer gency mot i on t o di smi ss Johnson' s mot i on f or  def aul t  

j udgment  and expr essi ng hi s i nt ent i on t o amend hi s summons and 

compl ai nt  by changi ng t he named def endant  f r om Ci nt as t o Ci nt as 

No.  2.   Fur t her mor e,  r el y i ng on t hi s cour t ' s  deci s i on i n Hoesl ey 

v.  La Cr osse VFW Chapt er ,  46 Wi s.  2d 501,  175 N. W. 2d 214 ( 1970) ,  

Johnson submi t t ed t hat  def aul t  j udgment  shoul d st i l l  be ent er ed 

agai nst  Ci nt as No.  2 because Ci nt as No.  2 was t he ent i t y ser ved.  

¶13 On Jul y 6,  2007,  t he c i r cui t  cour t  hel d a hear i ng on 

Johnson' s mot i on f or  def aul t  j udgment ,  at  whi ch onl y counsel  f or  

Johnson and counsel  f or  Ci nt as wer e pr esent .   Johnson moved t o 

or al l y amend hi s  summons and compl ai nt  t o name Ci nt as No.  2 as 
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t he cor r ect  def endant .   The ci r cui t  cour t  gr ant ed Johnson' s 

mot i on t o amend and t hen i mmedi at el y gr ant ed def aul t  j udgment  i n 

f avor  of  Johnson and agai nst  Ci nt as No.  2.   The ci r cui t  cour t  

deni ed t hat  Ci nt as No.  2 was ent i t l ed t o not i ce of  t he amended 

summons and compl ai nt .   The cour t  r easoned t hat  t he amendment  

di d not  have t he ef f ect  of  br i ngi ng i n Ci nt as No.  2 as a new 

par t y s i nce Ci nt as No.  2 was t he ent i t y ser ved wi t h t he or i gi nal  

summons and compl ai nt .  

¶14 On Jul y 20,  2007,  Ci nt as No.  2 f i l ed an answer  t o bot h 

Johnson' s compl ai nt  and amended compl ai nt  and moved t o i nt er vene 

and t o set  asi de t he def aul t  j udgment .   That  same dat e,  by 

l et t er ,  t he c i r cui t  cour t  r esponded t o Ci nt as No.  2,  advi s i ng 

Ci nt as No.  2 t hat  i t  need not  i nt er vene because t he cour t  

al r eady det er mi ned t hat  i t  was a par t y t o t he act i on.   The 

ci r cui t  cour t  f ur t her  st at ed t hat  i t  woul d not  accept  t he f i l i ng 

of  Ci nt as No.  2' s answer  because def aul t  j udgment  had al r eady 

been ent er ed.   St i l l ,  t he cour t  i ndi cat ed t hat  i t  woul d be 

wi l l i ng t o consi der  a mot i on f or  r el i ef  f r om t he j udgment  under  

Wi s.  St at .  § 806. 07.  

¶15 Ci nt as No.  2 heeded t he ci r cui t  cour t ' s  suggest i on and 

moved t o vacat e t he def aul t  j udgment  under  Wi s.  St at .  § 806. 07.   

Speci f i cal l y,  Ci nt as No.  2 ar gued t hat  i t  was ent i t l ed t o r el i ef  

f r om t he def aul t  j udgment  on t he gr ounds t hat  Ci nt as No.  2' s 

f ai l ur e t o answer  was due t o excusabl e negl ect ,  see 

§ 806. 07( 1) ( a) ;  t he j udgment  was voi d f or  l ack of  per sonal  

j ur i sdi ct i on,  see § 806. 07( 1) ( d) ;  or ,  al t er nat i vel y,  not i ons of  
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f ai r ness and j ust i ce wei gh i n f avor  of  gr ant i ng r el i ef ,  see 

§ 806. 07( 1) ( h) .  

¶16 On Sept ember  11,  2007,  t he c i r cui t  cour t  hel d a 

hear i ng on Ci nt as No.  2' s mot i on t o vacat e t he def aul t  j udgment  

and gr ant ed t he mot i on,  f i ndi ng t hat  Ci nt as No.  2' s f ai l ur e t o 

answer  was due t o mi st ake or  excusabl e negl ect  under  Wi s.  St at .  

§ 806. 07( 1) ( a) .  

¶17 Near l y a year  l at er ,  on August  19,  2008,  Johnson f i l ed 

a mot i on f or  r econsi der at i on of  t he c i r cui t  cour t ' s  or der  

vacat i ng t he def aul t  j udgment . 4  Accor di ng t o Johnson,  subsequent  

di scover y had r eveal ed t hat  Ci nt as No.  2 hel d i t sel f  out  as 

Ci nt as.   Thus,  Johnson asser t ed,  Ci nt as No.  2 was not  act ual l y 

mi sl ed by Johnson' s pl eadi ngs;  r at her ,  Ci nt as No.  2 mi sl ed 

Johnson i nt o r ef er r i ng t o hi s empl oyer  as Ci nt as.   As exampl es,  

Johnson aver r ed t hat  bot h hi s of f er  of  empl oyment  and empl oyment  

agr eement  wer e pr epar ed by Ci nt as and t hat  hi s paycheck was 

admi ni st er ed by Ci nt as.   I n addi t i on,  Johnson submi t t ed an 

af f i davi t  by Kennet h Uva,  t he Vi ce Pr esi dent  and Repr esent at i on 

Ser vi ces Advi sor  of  Ci nt as No.  2' s r egi st er ed agent ,  expl ai ni ng 

t hat  t he r egi st er ed agent  i mmedi at el y f or war ded Johnson' s 

summons and compl ai nt  t o Ci nt as No.  2,  per  Ci nt as' s 

i nst r uct i ons.   Such evi dence,  Johnson asser t ed,  demonst r at es 

t hat  Ci nt as No.  2' s f ai l ur e t o t i mel y answer  was not  excusabl e.  

                                                 
4 Al t er nat i vel y,  Johnson moved f or  sanct i ons as a r esul t  of  

Ci nt as No.  2' s al l eged f ai l ur e t o compl y wi t h Johnson' s 
di scover y r equest s.    
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¶18 The ci r cui t  cour t  agr eed wi t h Johnson.   Accor di ngl y,  

on Febr uar y 10,  2009,  t he c i r cui t  cour t  i ssued a wr i t t en 

deci s i on gr ant i ng Johnson' s mot i on t o r econsi der  t he cour t ' s 

or der  vacat i ng t he def aul t  j udgment .   The cour t  det er mi ned t hat  

t he f act s i n t hi s case ar e aki n t o t hose i n Hoesl ey,  46 

Wi s.  2d 501,  i n whi ch t he cor r ect  def endant  was ser ved despi t e 

bei ng mi snamed i n t he summons and compl ai nt .   Because Ci nt as No.  

2 was t he ent i t y ser ved,  t he cour t  concl uded t hat  " al l owi ng t he 

amendment  of  t he pl eadi ngs woul d not  be addi ng a new par t y t o 

t hi s l awsui t . "   Fur t her mor e,  per suaded by t he Sout h Car ol i na 

Cour t  of  Appeal s '  deci s i on i n McCal l  v.  I KON,  611 S. E. 2d 315 

( S. C.  Ct .  App.  2005) ,  t he cour t  f ound t hat  t he mi snomer  i n 

Johnson' s summons and compl ai nt  was " due ent i r el y t o t he act i ons 

of  [ Ci nt as No.  2]  i n t er ms of  t he busi ness name i t  choose [ s i c]  

t o oper at e under  i n t he St at e of  Wi sconsi n and i n r el at i on t o 

[ Johnson] . "   Gi ven t hose ci r cumst ances,  t he c i r cui t  cour t  

concl uded t hat  Ci nt as No.  2' s f ai l ur e t o t i mel y answer  was t he 

r esul t  of  i t s  own act i ons and negl ect .   The cour t  t her ef or e 

gr ant ed Johnson' s mot i on t o r econsi der ,  per mi t t ed Johnson t o 

amend hi s pl eadi ngs t o name Ci nt as No.  2 as t he cor r ect  

def endant ,  and ent er ed def aul t  j udgment  agai nst  Ci nt as No.  2.  

¶19 Ci nt as No.  2 appeal ed,  and t he cour t  of  appeal s 

r ever sed.   Johnson,  331 Wi s.  2d 51.   Because Johnson' s summons 

and compl ai nt  di d not  name Ci nt as No.  2 as r equi r ed by Wi s.  

St at .  §§ 801. 02( 1)  and 801. 09( 1) ,  t he cour t  of  appeal s concl uded 

t hat  t he c i r cui t  cour t  l acked per sonal  j ur i sdi ct i on over  Ci nt as 

No.  2,  i r r espect i ve of  whet her  Ci nt as No.  2 was ser ved wi t h or  
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had not i ce of  Johnson' s pl eadi ngs.   I d. ,  ¶17.   As such,  t he 

cour t  of  appeal s hel d t hat  t he def aul t  j udgment  i s voi d.   I d.  

¶20 The cour t  of  appeal s r ej ect ed Johnson' s ar gument  t hat  

he si mpl y mi snamed t he cor r ect  def endant .   I d. ,  ¶14.   I nst ead,  

t he cour t  of  appeal s det er mi ned Johnson named t he i ncor r ect  

l egal  ent i t y.   I d. ,  ¶15.   As a r esul t ,  t he cour t  of  appeal s 

r ul ed t hat  t he amendment  of  Johnson' s pl eadi ngs had t he ef f ect  

of  br i ngi ng a new par t y i nt o t he act i on,  " [ r ] egar dl ess of  how 

Ci nt as No.  2 hel d i t sel f  t o t he publ i c. "   I d.   Absent  ser vi ce of  

t he amended summons and compl ai nt ,  t he cour t  of  appeal s 

concl uded t hat  t he c i r cui t  cour t  l acked t he r equi s i t e per sonal  

j ur i sdi ct i on t o ent er  a def aul t  j udgment  agai nst  Ci nt as No.  2.   

See i d. ,  ¶¶15- 17.   The cour t  of  appeal s t her ef or e r ever sed t he 

def aul t  j udgment  and r emanded t he cause t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs.   I d. ,  ¶17.  

¶21 Johnson pet i t i oned t hi s cour t  f or  r evi ew.   We accept ed 

on May 25,  2011.  

I I .  STANDARD OF REVI EW 

¶22 I n t hi s case,  t he c i r cui t  cour t  gr ant ed Johnson' s 

mot i on t o r econsi der  t he cour t ' s  or der  vacat i ng t he def aul t  

j udgment  agai nst  Ci nt as No.  2.   The det er mi nat i on of  whet her  t o 

vacat e a def aul t  j udgment  i s wi t hi n t he c i r cui t  cour t ' s  sound 

di scr et i on.   Ness v.  Di gi t al  Di al  Commc' ns,  I nc. ,  227 

Wi s.  2d 592,  599,  596 N. W. 2d 365 ( 1999) ;  Dugenske v.  Dugenske,  

80 Wi s.  2d 64,  68,  257 N. W. 2d 865 ( 1977) .   We wi l l  not  di st ur b 

t he c i r cui t  cour t ' s  di scr et i onar y det er mi nat i on t o r econsi der  

i t s or der  vacat i ng t he def aul t  j udgment  unl ess t he cour t  
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er r oneousl y exer ci sed i t s di scr et i on.   See Ness,  227 Wi s.  2d at  

599- 600.   " A c i r cui t  cour t  er r oneousl y exer ci ses i t s di scr et i on 

i f  i t  appl i es an i mpr oper  l egal  st andar d or  makes a deci s i on not  

r easonabl y suppor t ed by t he f act s of  r ecor d. "   260 N.  12t h St . ,  

LLC v.  DOT,  2011 WI  103,  ¶38,  338 Wi s.  2d 34,  808 N. W. 2d 372.   

At  t he same t i me,  whet her  a def ect  i n a summons and compl ai nt  i s  

f undament al  such t hat  i t  depr i ves t he c i r cui t  cour t  of  per sonal  

j ur i sdi ct i on i s a quest i on of  l aw t hat  t hi s  cour t  r evi ews 

i ndependent l y,  wi t hout  def er ence t o t he cour t  of  appeal s or  

c i r cui t  cour t .   See Bur net t  v.  Hi l l ,  207 Wi s.  2d 110,  121,  557 

N. W. 2d 800 ( 1997) ;  Bul i k v.  Ar r ow Real t y,  I nc.  of  Raci ne,  148 

Wi s.  2d 441,  444,  434 N. W. 2d 853 ( Ct .  App.  1988) .  

I I I .  ANALYSI S 

¶23 Wi sconsi n St at .  ch.  801 gover ns c i v i l  pr ocedur e as i t  

r el at es t o t he commencement  of  an act i on.   Wi sconsi n St at .  

§ 801. 02( 1)  pr ovi des,  i n r el evant  par t ,  t hat  " a c i v i l  act i on i n 

whi ch a per sonal  j udgment  i s sought  i s commenced as t o any 

def endant  when a summons and a compl ai nt  nami ng t he per son as 

def endant  ar e f i l ed wi t h t he cour t , "  pr ovi ded t hat  t he def endant  

i s ser ved wi t h an aut hent i cat ed copy of  t he summons and 

compl ai nt  wi t hi n 90 days af t er  f i l i ng.   See al so Ness,  227 

Wi s.  2d at  601- 02.   A Wi sconsi n cour t  obt ai ns per sonal  

j ur i sdi ct i on over  a def endant  by pr oper  ser vi ce of  a summons 

upon t he def endant .   See Wi s.  St at .  §§ 801. 05,  801. 11.   

Wi sconsi n St at .  § 801. 09 l i s t s t he r equi r ed cont ent s of  a 

summons.   Rel evant  t o t hi s case,  a summons must  cont ai n,  i nt er  
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al i a,  " t he names and addr esses of  t he par t i es t o t he act i on,  

pl ai nt i f f  and def endant . "   § 801. 09( 1) .  

¶24 A summons ser ves t wo pur poses.   Fi r st ,  a summons 

pr ovi des not i ce t o t he def endant  t hat  an act i on has been 

commenced agai nst  t he def endant .   Ness,  227 Wi s.  2d at  602;  Am.  

Fami l y Mut .  I ns.  Co.  v.  Royal  I ns.  Co.  of  Am. ,  167 Wi s.  2d 524,  

530,  481 N. W. 2d 629 ( 1992) ;  Hoesl ey,  46 Wi s.  2d at  503;  Bul i k,  

148 Wi s.  2d at  444.   I ndeed,  not i ce t hat  appr i ses a par t y of  t he 

pendency of  an act i on agai nst  i t  and af f or ds t he oppor t uni t y t o 

pr esent  obj ect i ons i s r egar ded as " [ a] n el ement ar y and 

f undament al  r equi r ement  of  due pr ocess. "   Mul l ane v.  Cent .  

Hanover  Bank & Tr ust  Co. ,  339 U. S.  306,  314 ( 1950) .   Second,  

consi st ent  wi t h Wi s.  St at .  §§ 801. 05 and 801. 11,  a summons 

conf er s per sonal  j ur i sdi ct i on on a cour t  over  t he def endant  

ser ved.   Ness,  227 Wi s.  2d at  602;  Am.  Fami l y,  167 Wi s.  2d at  

530;  Bul i k,  148 Wi s.  2d at  444.    

¶25 Gi ven t hat  a def endant ' s const i t ut i onal  r i ght  t o due 

pr ocess i s at  st ake,  " ' Wi sconsi n r equi r es st r i ct  compl i ance wi t h 

i t s r ul es of  st at ut or y ser vi ce,  even t hough t he consequences may 

appear  t o be har sh. ' "   Am.  Fami l y,  167 Wi s.  2d at  531 ( quot i ng 

Mech v.  Bor owski ,  116 Wi s.  2d 683,  686,  342 N. W. 2d 759 ( Ct .  App.  

1983) ) .   I n par t i cul ar ,  " [ t ] he ser vi ce of  a summons i n a manner  

pr escr i bed by s t at ut e i s a condi t i on pr ecedent  t o a val i d 

exer ci se of  per sonal  j ur i sdi ct i on, "  Dani el son v.  Br ody Seat i ng 

Co. ,  71 Wi s.  2d 424,  429,  238 N. W. 2d 531 ( 1976) ,  as any act i on 

t aken by a cour t  over  a def endant  not  pr oper l y ser ved i s a 

depr i vat i on of  t hat  def endant ' s const i t ut i onal  pr ot ect i on,  
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Bul i k,  148 Wi s.  2d at  446.   Si gni f i cant l y,  a def endant ' s act ual  

not i ce of  an act i on i s not  al one enough t o conf er  per sonal  

j ur i sdi ct i on upon t he cour t ;  r at her ,  " [ s] er vi ce must  be made i n 

accor dance wi t h t he manner  pr escr i bed by st at ut e. "   Dani el son,  

71 Wi s.  2d at  430.  

¶26 I n keepi ng wi t h t he above r ul e,  our  cour t s have 

r ecogni zed a di st i nct i on bet ween ser vi ce t hat  i s f undament al l y 

def ect i ve,  such t hat  t he cour t  l acks per sonal  j ur i sdi ct i on over  

t he def endant  i n t he f i r st  i nst ance,  and ser vi ce t hat  i s mer el y 

t echni cal l y def ect i ve.   See Schaef er  v.  Ri egel man,  2002 WI  18,  

¶25,  250 Wi s.  2d 494,  639 N. W. 2d 715;  Gaddi s v.  La Cr osse 

Pr ods. ,  I nc. ,  198 Wi s.  2d 396,  401- 02,  542 N. W. 2d 454 ( 1996) ;  

Am.  Fami l y,  167 Wi s.  2d at  533;  Bul i k,  148 Wi s.  2d at  446;  

Cynt hi a L.  Buchko et  al . ,  Wi sconsi n Ci v i l  Pr ocedur e Bef or e Tr i al  

§ 3. 60 ( 3d ed.  2007) .   I f  t he def ect  i s  f undament al ,  t hen t he 

cour t  l acks per sonal  j ur i sdi ct i on over  t he def endant ,  r egar dl ess 

of  whet her  or  not  t he def ect  pr ej udi ced t he def endant .   Am.  

Fami l y,  167 Wi s.  2d at  533.   I f  t he def ect  i s  t echni cal ,  

however ,  t hen t he cour t  has per sonal  j ur i sdi c t i on over  t he 

def endant  onl y i f  t he compl ai nant  can show t hat  t he def ect  di d 

not  pr ej udi ce t he def endant .   I d.   The bur den r est s on t he 

compl ai nant  t o show t hat  ser vi ce was not  def ect i ve or ,  i f  

ser vi ce was def ect i ve,  t hat  t he def ect  was mer el y t echni cal  and 

di d not  pr ej udi ce t he def endant .   I d.    

¶27 We appr eci at e t hat  t he l i ne bet ween a f undament al  

def ect  and a t echni cal  def ect  can be a f i ne one.   Accor di ngl y,  

we l ook t o case l aw f or  gui dance.  
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¶28 I n Amer i can Fami l y,  t hi s cour t  hel d t hat  a 

compl ai nant ' s f ai l ur e t o compl y wi t h t he r equi r ement s of  Wi s.  

St at .  § 801. 02( 1)  const i t ut es a f undament al  def ect  t hat  depr i ves 

t he c i r cui t  cour t  of  per sonal  j ur i sdi ct i on over  t he def endant ,  

r egar dl ess of  whet her  or  not  t he def ect  pr ej udi ced t he 

def endant .   167 Wi s.  2d at  534;  see al so Gaddi s,  198 Wi s.  2d at  

402.   As af or ement i oned,  § 801. 02( 1)  di r ect s t hat  a c i v i l  act i on 

i s commenced as t o any def endant  when a summons and compl ai nt  

nami ng t he per son as def endant  ar e f i l ed wi t h t he cour t ,  

pr ovi ded t hat  t he def endant  i s ser ved wi t h an aut hent i cat ed copy 

of  t he summons and compl ai nt  wi t hi n 90 days5 af t er  f i l i ng.   Thus,  

pur suant  t o t hi s cour t ' s  hol di ng i n Amer i can Fami l y,  a 

f undament al  def ect  occur s when a compl ai nant  ( a)  f ai l s  t o name 

t he def endant  i n t he summons and compl ai nt ;  ( b)  f ai l s  t o f i l e 

wi t h t he cour t  t he summons and compl ai nt ;  ( c)  ser ves t he 

def endant  wi t h an unaut hent i cat ed copy of  t he summons and 

compl ai nt ;  or  ( d)  ser ves t he def endant  wi t h an aut hent i cat ed 

copy of  t he summons and compl ai nt  mor e t han 90 days af t er  

f i l i ng.   See 167 Wi s.  2d at  533- 34.  

¶29 The i nst ant  case i mpl i cat es t he f i r st  of  t he f our  

r equi r ement s i dent i f i ed i n Wi s.  St at .  § 801. 02( 1) :  t he 

r equi r ement  t o name t he def endant  i n t he summons and compl ai nt .   

That  a compl ai nant  must  name t he def endant  i n t he summons i s 

                                                 
5 I n 1998,  t he l egi s l at ur e amended Wi s.  St at .  § 801. 02( 1)  t o 

pr ovi de t hat  a compl ai nant  has 90 days,  i nst ead of  60 days,  
af t er  f i l i ng t o ser ve t he def endant  wi t h an aut hent i cat ed copy 
of  t he summons and compl ai nt .   See 1997 Wi s.  Act  187,  §§ 7,  
22( 1) .   
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echoed by Wi s.  St at .  § 801. 09( 1) .   As i ndi cat ed pr evi ousl y,  

§ 801. 09( 1)  pr ovi des t hat  t he summons " shal l  cont ai n .  .  .  t he 

names and addr esses of  t he par t i es t o t he act i on,  pl ai nt i f f  and 

def endant . "    

¶30 I n Bul i k,  t he compl ai nant  f ai l ed t o name t he def endant  

i n t he summons as r equi r ed by Wi s.  St at .  § 801. 09( 1) .   See 148 

Wi s.  2d 441.   Accor di ngl y,  t he cour t  of  appeal s  concl uded t hat  

t he summons was f undament al l y def ect i ve.   I d.  at  446.   I n t hat  

case,  t he pl ai nt i f f  f i l ed a per sonal  i nj ur y l awsui t  af t er  

al l egedl y f al l i ng i n t he par ki ng l ot  of  a shoppi ng cent er ,  

out s i de t he ent r ance t o a st or e oper at ed by Zayr e Cor por at i on.   

I d.  at  443.   I n t he body of  her  compl ai nt ,  t he pl ai nt i f f  al l eged 

t hat  Ar r ow Real t y,  I nc.  of  Raci ne ( Ar r ow)  mai nt ai ned t he gr ounds 

on whi ch she f el l .   I d.   However ,  t he pl ai nt i f f ' s  summons and 

compl ai nt  named as def endant s onl y " Zayr e Cor por at i on,  a 

domest i c cor por at i on,  et  al . ,  Def endant s. "   I d.  at  443- 44.   The 

pl ai nt i f f  ser ved her  summons and compl ai nt  upon one of  Ar r ow' s 

pr i nci pal s.   I d.  at  444.   Ar r ow f ai l ed t o t i mel y answer ,  and 

consequent l y,  def aul t  j udgment  was ent er ed agai nst  i t .   I d.    

¶31 Ar r ow moved t o vacat e t he def aul t  j udgment ,  ar gui ng 

t hat  t he summons was def ect i ve because i t  di d not  name Ar r ow as 

a def endant .   I d.   The ci r cui t  cour t  deni ed Ar r ow' s mot i on,  

poi nt i ng out  t hat  Ar r ow was i dent i f i ed as a def endant  i n t he 

body of  t he compl ai nt .   I d.  

¶32 Ar r ow appeal ed,  and t he cour t  of  appeal s r ever sed.   

Rel y i ng on Wi s.  St at .  § 801. 09( 1) ,  t he cour t  of  appeal s hel d 

t hat  " [ t ] he cour t  has j ur i sdi ct i on onl y over  t he par t i es named, "  
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i d.  at  446;  st at ed ot her wi se,  " not  nami ng a per son means t hat  a 

cour t  i s  wi t hout  power  t o do anyt hi ng wi t h t hat  per son r egar di ng 

t he case, "  i d.  at  447.   I n Bul i k,  because t he summons di d not  

name Ar r ow as a def endant ,  t he cour t  of  appeal s concl uded t hat  

t he summons f ai l ed t o gi ve not i ce t o Ar r ow t hat  an act i on had 

been commenced agai nst  i t  and f ai l ed t o conf er  per sonal  

j ur i sdi ct i on on t he ci r cui t  cour t  over  Ar r ow.   I d.  at  445.   The 

cour t  of  appeal s so concl uded i r r espect i ve of  t he f act  t hat  

Ar r ow was ser ved wi t h t he summons and t her ef or e mi ght  have had 

knowl edge t hat  i t  was meant  t o be a par t y.   See i d.  at  446.   As 

t he cour t  of  appeal s expl ai ned,  t he pl ai nt i f f ' s  f ai l ur e t o name 

Ar r ow as a def endant  i n t he summons meant  t hat  t he c i r cui t  cour t  

l acked power  over  Ar r ow " i n t he f i r st  i nst ance, "  r egar dl ess of  

whet her  or  not  t he def ect  pr ej udi ced Ar r ow.   I d.   Because t he 

ci r cui t  cour t  l acked per sonal  j ur i sdi ct i on over  Ar r ow,  t he cour t  

of  appeal s hel d t hat  t he def aul t  j udgment  was voi d.   I d.  at  443.  

¶33 Conver sel y,  i n Hoesl ey,  t hi s cour t  hel d t hat  t he 

pl ai nt i f f ' s  summons and compl ai nt  pr oper l y conf er r ed per sonal  

j ur i sdi ct i on on t he ci r cui t  cour t  over  t he def endant  Thomas 

Rooney Post  No.  1530,  Vet er ans of  For ei gn War s of  t he Uni t ed 

St at es ( Thomas Rooney Post  No.  1530,  VFW) ,  even t hough t he 

summons and compl ai nt  mi st akenl y named t he def endant  as 

" La Cr osse VFW Chapt er ,  Thomas Rooney Post . "   46 Wi s.  2d at  502.   

I n ot her  wor ds,  t hi s cour t  concl uded t hat  t he summons and 

compl ai nt  wer e mer el y t echni cal l y def ect i ve.  

¶34 I n t hat  case,  t he pl ai nt i f f  f i l ed a per sonal  i nj ur y 

l awsui t  af t er  al l egedl y f al l i ng on pr oper t y owned by Thomas 
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Rooney Post  No.  1530,  VFW,  a cor por at i on l ocat ed i n La Cr osse.   

I d.  at  501.   However ,  t he pl ai nt i f f ' s  summons and compl ai nt  

i ncor r ect l y r ef er r ed t o t he def endant  as an " associ at i on"  and 

l i s t ed i t s name as " La Cr osse VFW Chapt er ,  Thomas Rooney Post . "   

I d.  at  502.   The pl ai nt i f f  ser ved her  summons and compl ai nt  upon 

t he post  commander .   I d.  at  501.   Thomas Rooney Post  No.  1530,  

VFW t hen moved t o di smi ss t he act i on f or  l ack of  per sonal  

j ur i sdi ct i on,  ar gui ng t hat  nei t her  t he summons nor  t he compl ai nt  

cor r ect l y i dent i f i ed t he def endant ' s name and cor por at e 

char act er .   See i d.  at  501- 02.   The ci r cui t  cour t  deni ed t he 

mot i on.   I d.  at  502.  

¶35 Thomas Rooney Post  No.  1530,  VFW appeal ed,  and t hi s 

cour t  af f i r med.   The cour t  concl uded t hat  a mer e mi snomer  i n a 

summons and compl ai nt  may be cor r ect ed by amendment  at  any st age 

of  t he l awsui t ,  i ncl udi ng af t er  a def aul t  j udgment  i s ent er ed:   

The gener al  r ul e i s t hat  i f  t he mi snomer  or  
mi sdescr i pt i on does not  l eave i n doubt  t he i dent i t y of  
t he par t y i nt ended t o be sued,  or ,  even wher e t her e i s 
r oom f or  doubt  as t o i dent i t y,  i f  ser vi ce of  pr ocess 
i s made on t he par t y i nt ended t o be sued,  t he mi snomer  
or  mi sdescr i pt i on may be cor r ect ed by amendment  at  any 
st age of  t he sui t ,  or  even af t er  j udgment ,  and a 
j udgment  t aken by def aul t  i s  enf or ceabl e.    

I d.  ( i nt er nal  quot at i ons omi t t ed) .   The cour t  under scor ed t he 

di f f er ence bet ween an amendment  t hat  mer el y cor r ect s t he 

def endant ' s name and one t hat  has t he ef f ect  of  br i ngi ng a new 

par t y i nt o t he act i on:  " ' [ I ] f  t he ef f ect  of  t he amendment  i s t o 

cor r ect  t he name under  whi ch t he r i ght  par t y i s sued,  i t  wi l l  be 

al l owed.   However ,  i f  i t  i s t o br i ng i n a new par t y,  i t  wi l l  be 
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r ef used. ' "   I d.  at  503 ( quot i ng Ausen v.  Mor i ar t y,  268 Wi s.  167,  

174,  67 N. W. 2d 358 ( 1954) ) .   I n Hoesl ey,  because an amendment  t o 

t he summons and compl ai nt  woul d have r esul t ed onl y i n cor r ect i ng 

t he r i ght  def endant ' s name t o Thomas Rooney Post  No.  1530,  VFW,  

as opposed t o br i ngi ng a new par t y i nt o t he act i on,  t hi s cour t  

hel d t hat  t he c i r cui t  cour t  pr oper l y deni ed t he def endant ' s 

mot i on t o di smi ss.   I d.  at  504.  

¶36 By compar i son,  i n Par ks v.  West  Si de Rai l way Co. ,  82 

Wi s.  219,  52 N. W.  92 ( 1892) ,  a deci s i on t hat  pr edat ed Hoesl ey by 

near l y a cent ur y ,  t hi s cour t  r ej ect ed t he def endant ' s ar gument  

t hat  t he pl ai nt i f f ' s  amendment  t o hi s summons and compl ai nt  had 

t he i mpr oper  ef f ect  of  di schar gi ng one par t y as def endant  and 

subst i t ut i ng anot her .   I n t hat  case,  t he pl ai nt i f f  f i l ed a 

compl ai nt ,  al l egi ng t hat  noi se,  smoke,  st eam,  and gases emi t t ed 

f r om an el ect r i cal  power  house const i t ut ed a nui sance.   I d.  at  

219.   At  t he t i me,  t he power  house was owned and oper at ed by t he 

West  Si de Rai l r oad Company.   I d.  at  220.   However ,  t he 

pl ai nt i f f ' s  summons and compl ai nt  named as def endant  t he West  

Si de Rai l way Company.   See i d.  at  219.   The f act s r eveal ed t hat  

over  a year  pr i or  t o t he commencement  of  t he pl ai nt i f f ' s  act i on,  

t he West  Si de Rai l way Company conveyed al l  of  i t s  f r anchi ses and 

pr oper t y,  i ncl udi ng t he bui l di ng at  i ssue,  t o t he West  Si de 

Rai l r oad Company,  a t hen newl y or gani zed cor por at i on.   I d.  at  

220.   Onl y t he l at t er  cor por at i on mai nt ai ned an el ect r i cal  

r ai l r oad and used t he bui l di ng as a power  house;  t he f or mer  

oper at ed i t s r ai l way by ani mal  power  and used t he bui l di ng as a 

st abl e f or  hor ses.   I d.  at  219- 20.   Subsequent  t o t he 
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conveyance,  t he West  Si de Rai l way Company ceased doi ng busi ness.   

I d.  at  220.   The pl ai nt i f f  ser ved hi s summons and compl ai nt  upon 

Washi ngt on Becker ,  t he pr esi dent  of  bot h compani es.   I d.   The 

pl ai nt i f f  t hen moved t o amend hi s summons and compl ai nt  by 

st r i k i ng out  t he " way"  i n t he def endant ' s name and i nser t i ng 

" r oad"  i n i t s pl ace.   I d.  at  219.   The ci r cui t  cour t  gr ant ed t he 

mot i on.   I d.  

¶37 The West  Si de Rai l r oad Company appeal ed t o t hi s  cour t ,  

ar gui ng t hat  t he amendment  t o t he summons and compl ai nt  di d not  

have t he l egi t i mat e ef f ect  of  cor r ect i ng a par t y ' s name but  

r at her  had t he i mpr oper  ef f ect  of  di schar gi ng one par t y as 

def endant  and subst i t ut i ng anot her .   I d.  at  221.   The cour t  

di sagr eed,  comment i ng t hat  t he def endant ' s ar gument  " does not  

appeal  st r ongl y t o a mi nd whi ch i s l ooki ng at  t he subst ance of  

t hi ngs,  r at her  t han t he mer e f or m. "   I d.   Had t he West  Si de 

Rai l way Company never  exi st ed,  t he cour t  r easoned,  t he amendment  

woul d have " no doubt "  been unobj ect i onabl e.   I d.  at  221- 22.   The 

cour t  det er mi ned t hat  t he r esul t  shoul d be no di f f er ent  when t he 

company mai nt ai ned onl y a " nomi nal  exi st ence,  wi t hout  pr oper t y 

or  f r anchi ses. "   I d.  at  222.   As f ar  as t he cour t  was concer ned,  

" t he cor por at i on whi ch was oper at i ng t he el ect r i cal  power  house 

and r ai l r oad was sued i n t h[ e]  act i on,  wi t h a s l i ght  mi st ake i n 

[ t he]  name,  whi ch t he [ c i r cui t ]  cour t  pr oper l y cor r ect ed. "   I d.    

¶38 Havi ng set  f or t h t he appl i cabl e l aw,  we t ur n now t o 

t he i nst ant  case.   Johnson ur ges us t o concl ude t hat  t he c i r cui t  

cour t  appr opr i at el y r econsi der ed i t s or der  vacat i ng t he def aul t  

j udgment  agai nst  Ci nt as No.  2.   Speci f i cal l y,  r el y i ng on 
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Hoesl ey,  Johnson mai nt ai ns t hat  he mer el y mi snamed Ci nt as No.  2 

as Ci nt as i n hi s summons and compl ai nt ,  and t her ef or e,  hi s 

pl eadi ngs wer e onl y t echni cal l y def ect i ve.   He ar gues t hat  t he 

def ect  di d not  pr ej udi ce Ci nt as No.  2 because,  pur suant  t o t he 

c i r cui t  cour t ' s  f i ndi ng,  Ci nt as No.  2 was ser ved wi t h t he 

summons and compl ai nt .   We di sagr ee.    

¶39 We concl ude t hat  t he c i r cui t  cour t  er r ed as a mat t er  

of  l aw when i t  r econsi der ed i t s or der  vacat i ng t he def aul t  

j udgment  agai nst  Ci nt as No.  2.   Johnson' s f ai l ur e t o name Ci nt as 

No.  2 as a def endant  i n hi s summons and compl ai nt ,  cont r ar y t o 

Wi s.  St at .  §§ 801. 02( 1)  and 801. 09( 1) ,  const i t ut ed a f undament al  

def ect  t hat  depr i ved t he ci r cui t  cour t  of  per sonal  j ur i sdi ct i on 

over  Ci nt as No.  2,  r egar dl ess of  whet her  or  not  t he def ect  

pr ej udi ced Ci nt as No.  2.   Because t he ci r cui t  cour t  l acked 

per sonal  j ur i sdi ct i on over  Ci nt as No.  2,  t he def aul t  j udgment  

ent er ed agai nst  Ci nt as No.  2 i s voi d.    

¶40 Thi s case i s r esol ved by a st r ai ght f or war d appl i cat i on 

of  t he above- st at ed l aw.   As made cl ear  by bot h Amer i can Fami l y 

and Bul i k,  a compl ai nant ' s f ai l ur e t o name a def endant  i n t he 

summons and compl ai nt  i n accor dance wi t h Wi s.  St at .  §§ 801. 02( 1)  

and 801. 09( 1)  const i t ut es a f undament al  def ect  t hat  pr ecl udes 

per sonal  j ur i sdi ct i on over  t hat  def endant ,  r egar dl ess of  whet her  

or  not  t he def ect  pr ej udi ced t he def endant .   See Am.  Fami l y,  167 

Wi s.  2d at  534;  Bul i k,  148 Wi s.  2d at  446- 47.   Her e,  i t  i s 

undi sput ed t hat  Johnson named Ci nt as,  not  Ci nt as No.  2,  i n hi s 

summons and compl ai nt .   Ci nt as No.  2,  as a whol l y owned 

subsi di ar y of  Ci nt as,  i s  a l egal  ent i t y t hat  exi st s 
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i ndependent l y of  Ci nt as.   See DOR v.  Ri ver  Ci t y Ref use Removal ,  

I nc. ,  2007 WI  27,  ¶43,  299 Wi s.  2d 561,  729 N. W. 2d 396 

( expl ai ni ng t hat  t hi s cour t  " t r eat [ s]  whol l y- owned subsi di ar i es 

as i ndependent  l egal  ent i t i es" ) .   Johnson' s f ai l ur e t o name 

Ci nt as No.  2 i n hi s summons and compl ai nt  const i t ut ed a 

f undament al  def ect  t hat  pr ecl uded t he ci r cui t  cour t  of  per sonal  

j ur i sdi ct i on over  Ci nt as No.  2,  r egar dl ess of  whet her  or  not  t he 

def ect  pr ej udi ced Ci nt as No.  2.   For  t hat  r eason,  i t  i s  

i r r el evant  t hat  Johnson ser ved hi s summons and compl ai nt  upon 

t he r egi st er ed agent  f or  Ci nt as No.  2 and Ci nt as No.  2 t her ef or e 

mi ght  have had knowl edge t hat  i t  was meant  t o be a par t y. 6  See 

Bul i k,  148 Wi s.  2d at  446.   As f ar  as t he l aw i s concer ned,  

Ci nt as No.  2 was " a st r anger  t o t he cour t . "   See i d.  at  444.  

                                                 
6 Ci t i ng t hi s cour t ' s  r ecent  deci s i on i n Tews v.  NHI ,  LLC,  

2010 WI  137,  330 Wi s.  2d 389,  793 N. W. 2d 860,  t he di ssent  
submi t s t hat  " t hi s cour t  has acknowl edged t hat  a s l i ght  mi st ake 
i n nami ng a def endant  does not  necessar i l y  cause t hat  def endant  
any conf usi on about  whet her  i t  was t he par t y agai nst  whi ch t he 
pl ai nt i f f  i nt ended t o f i l e sui t . "   Di ssent ,  ¶56 n. 4.   As t he 
di ssent  acknowl edges,  Tews was deci ded i n an ent i r el y " di f f er ent  
cont ext , "  i d. ,  namel y,  r el at i on- back.   Pur suant  t o Wi s.  St at .  
§ 802. 09( 3) ,  an amended pl eadi ng t hat  adds a new par t y af t er  t he 
st at ut e of  l i mi t at i ons has expi r ed r el at es back t o t he dat e of  
t he f i l i ng of  t he or i gi nal  pl eadi ng i f ,  i nt er  al i a,  wi t hi n t he 
appl i cabl e l i mi t at i ons per i od,  t he added par t y ( a)  r ecei ved such 
not i ce of  t he i nst i t ut i on of  t he act i on t hat  i t  wi l l  not  be 
pr ej udi ced i n mai nt ai ni ng a def ense on t he mer i t s and ( b)  knew 
or  shoul d have known t hat ,  but  f or  a mi st ake concer ni ng t he 
i dent i t y of  t he pr oper  par t y,  t he act i on woul d have been br ought  
agai nst  t he added par t y.   Tews,  330 Wi s.  2d 389,  ¶72.   Rel at i on-
back i s not  at  i ssue i n t he case now bef or e us.   Mor eover ,  as 
r ecogni zed by bot h t he t ext  of  § 802. 09( 3)  and t he Tews deci s i on 
i t sel f ,  appl i cat i on of  t he r el at i on- back doct r i ne pr esumes t hat  
t he amended pl eadi ng had t he ef f ect  of  addi ng a new par t y,  a 
poi nt  whi ch suppor t s our  deci s i on t oday.   See i d. ,  ¶¶62,  68,  72.  
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¶41 Whi l e Johnson r el i es on Hoesl ey t o suppor t  hi s  

posi t i on t hat  hi s summons and compl ai nt  wer e onl y t echni cal l y 

def ect i ve,  t he opposi t e i s t r ue:  Hoesl ey suppor t s our  concl usi on 

t hat  Johnson' s pl eadi ngs wer e f undament al l y def ect i ve.   Hoesl ey 

i nst r uct s t hat  a mi snomer  i n a summons and compl ai nt  const i t ut es 

a t echni cal  def ect  when an amendment  t o t he pl eadi ngs woul d 

r esul t  i n mer el y cor r ect i ng t he name under  whi ch t he r i ght  par t y 

i s sued,  as opposed t o br i ngi ng an ent i r el y new par t y i nt o t he 

act i on.   See 46 Wi s.  2d at  503.   I n t hi s case,  Johnson amended 

hi s summons and compl ai nt  by changi ng t he named def endant  f r om 

Ci nt as t o Ci nt as No.  2.   Unl i ke t he s i ngl e cor por at i on i n 

Hoesl ey,  whi ch t he pl ai nt i f f  cor r ect l y sued but  s i mpl y mi snamed 

as " La Cr osse VFW Chapt er ,  Thomas Rooney Post , "  see 46 

Wi s.  2d at  502,  Ci nt as and Ci nt as No.  2 ar e t wo,  di st i nct  l egal  

ent i t i es,  and Johnson mi st akenl y sued t he f i r st  i nst ead of  t he 

second.   Mor eover ,  unl i ke t he r ai l way company i n Par ks,  whi ch,  

by t he t i me t he pl ai nt i f f  commenced hi s act i on,  had ceased doi ng 

busi ness and mai nt ai ned onl y a nomi nal  exi st ence,  see 82 Wi s.  at  

220,  Ci nt as was and cont i nues t o be a goi ng concer n.   

Consequent l y,  by changi ng t he named def endant  f r om Ci nt as t o 

Ci nt as No.  2,  Johnson' s amendment  di d not  have t he ef f ect  of  

ei t her  cor r ect i ng t he name of  t he r i ght  par t y t hat  was sued al l  

al ong,  as i n Hoesl ey,  or  cor r ect i ng a mi snomer  t o r ef l ect  t he 

onl y goi ng concer n t hat  coul d be——and unmi st akabl y was i nt ended 

t o be——sued,  as i n Par ks.   Rat her ,  Johnson' s amendment  had t he 

ef f ect  of  subst i t ut i ng t he wr ong par t y,  Ci nt as,  wi t h anot her  

exi st i ng and ent i r el y new par t y,  Ci nt as No.  2.   Thus,  absent  
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pr oper  ser vi ce of  t he amended summons and compl ai nt  upon Ci nt as 

No.  2,  t he c i r cui t  cour t  l acked per sonal  j ur i sdi ct i on over  

Ci nt as No.  2.   See Rosent hal  v.  Rosent hal ,  12 Wi s.  2d 190,  196,  

107 N. W. 2d 204 ( 1961)  ( " A cour t  cannot  acqui r e j ur i sdi ct i on of  

an act i on by amendi ng a pr ocess i n or der  t o gi ve i t  such 

j ur i sdi ct i on. " ) .  

¶42 Johnson does not  quar r el  wi t h t he f act  t hat  hi s 

summons and compl ai nt  named t he wr ong par t y,  Ci nt as,  and t hat  

t he par t y he i nt ended t o sue,  Ci nt as No.  2,  i s  an i ndependent  

l egal  ent i t y.   I nst ead,  Johnson mai nt ai ns t hat  when t he par t y 

i nt ended t o be sued i s t he ent i t y ser ved,  as Ci nt as No.  2 was i n 

t hi s case,  t he di st i nct i on bet ween a f undament al  and t echni cal  

def ect  shoul d not  depend upon t he mer e " happenst ance"  of  whet her  

t he mi snomer  i n t he summons and compl ai nt  cor r esponds t o 

anot her ,  exi st i ng l egal  ent i t y.   So l ong as t he r i ght  par t y i s  

t he ent i t y ser ved,  Johnson cont ends,  t he pur pose of  t he summons 

i s f ul f i l l ed.   Accor di ng t o Johnson,  t hi s cour t ' s  deci s i on i n 

Ness,  227 Wi s.  2d 592,  " st ands f or  t he pr oposi t i on t hat  when a 

pl ai nt i f f  has ser ved t he par t y he or  she i nt ended t o sue,  a 

mi snomer  i s subj ect  t o cor r ect i on,  wi t hout  r e- ser vi ng t he 

def endant ,  even i f  t he mi snomer  cor r esponds t o t he act ual  name 

of  someone el se. "    

¶43 Whi l e Johnson' s ar gument  may seem appeal i ng on t he 

sur f ace,  i t  l acks suppor t  i n t he l aw.   To begi n wi t h,  as 

ar t i cul at ed by t he cour t  of  appeal s i n Bul i k,  a summons t hat  

does not  name t he par t y i nt ended t o be sued f ai l s,  as a mat t er  

of  l aw,  t o gi ve not i ce t o t hat  par t y t hat  an act i on has been 
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commenced agai nst  i t .   See 148 Wi s.  2d at  445,  446.   That  t he 

named par t y happens t o have a name t hat  c l osel y r esembl es t he 

name of  t he par t y i nt ended t o be sued i s s i mpl y not  enough.   See 

i d.  at  445 ( " [ V] ague desi gnat i on does not  gi ve f ai r  not i ce t o 

t he speci f i c  i ndi v i dual "  i nt ended t o be sued) .   I n any event ,  

Johnson' s ar gument  r est s on t he f al se pr emi se t hat  a summons'  

onl y pur pose i s t o pr ovi de not i ce t o t he def endant  t hat  an 

act i on has been commenced agai nst  i t .   As set  f or t h above,  a 

summons ser ves a second and equal l y s i gni f i cant  pur pose of  

conf er r i ng per sonal  j ur i sdi ct i on on a cour t  over  t he def endant  

ser ved.   Thi s cour t  has made cl ear  t hat  " ' act ual  not i ce al one i s  

not  enough t o conf er  j ur i sdi ct i on upon t he cour t .   Ser vi ce must  

be made i n accor dance wi t h t he manner  pr escr i bed by st at ut e. ' "   

Am.  Fami l y,  167 Wi s.  2d at  530 ( quot i ng Dani el son,  71 Wi s.  2d at  

430) .    

¶44 Fur t her mor e,  our  deci s i on i n Ness does not  st and f or  

t he pr oposi t i on t hat  Johnson suggest s.   The sol e i ssue i n Ness 

was whet her ,  under  Wi s.  St at .  § 801. 14( 1)  ( 1995- 96) ,  an amended 

summons and compl ai nt  t hat  was f i l ed wi t h t he cour t  but  not  

ser ved upon a def aul t i ng par t y cr eat es a new 20- day wi ndow under  

Wi s.  St at .  § 812. 11 ( 1995- 96)  f or  t he def aul t i ng par t y t o answer  

t he amended compl ai nt .   See 227 Wi s.  2d at  595.   Thi s cour t  

answer ed t hat  quest i on i n t he negat i ve,  hol di ng t hat  " a 

def aul t i ng par t y cannot  answer  an amended compl ai nt ,  t her eby 

at t empt i ng t o cur e i t s def aul t ,  when t he par t y i s al r eady i n 

def aul t  at  t he t i me t he amended compl ai nt  i s  f i l ed,  unl ess t he 
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amended compl ai nt  r el at es t o a new or  addi t i onal  c l ai m f or  

r el i ef . "   I d.  at  607- 08.    

¶45 The f act s i n Ness wer e pr ocedur al l y compl ex and 

l ar gel y i mmat er i al  t o t he case now bef or e us.   For  our  pur poses 

t oday,  i t  i s  suf f i c i ent  t o r ecount  t he f ol l owi ng.   A r ecei ver  

f i l ed a gar ni shment  act i on agai nst  t wo busi nesses,  U. S.  Bi l l i ng,  

I nc.  ( U. S.  Bi l l i ng)  and Zer o Pl us Di al i ng,  I nc.  ( Zer o Pl us) .   

I d.  at  597.   U. S.  Bi l l i ng was a cor por at i on based i n Texas.   I d.   

However ,  t he r ecei ver ' s compl ai nt  mi st akenl y named as def endant  

a Wi sconsi n- based cor por at i on t hat  al so bor e t he name U. S.  

Bi l l i ng.   See i d.   Addi t i onal l y,  t he r ecei ver  mi st akenl y ser ved 

t he summons and compl ai nt  upon t he Wi sconsi n- based U. S.  Bi l l i ng.   

I d.   The r ecei ver  ser ved Zer o Pl us t hr ough i t s i n- house counsel .   

I d.   Zer o Pl us and t he Texas- based U. S.  Bi l l i ng happened t o 

shar e t he same i n- house counsel .   See i d.  at  604 n. 10.   The 

Wi sconsi n- based U. S.  Bi l l i ng i mmedi at el y answer ed t he compl ai nt ,  

denyi ng any i nvol vement  i n t he under l y i ng event s.   I d.  at  597.   

Subsequent l y,  t he r ecei ver ,  r eal i z i ng hi s mi st ake,  ser ved t he 

cor r ect  U. S.  Bi l l i ng t hr ough i t s r egi st er ed agent  i n Texas.   I d.   

Nei t her  Zer o Pl us nor  t he Texas- based U. S.  Bi l l i ng answer ed t he 

compl ai nt .   I d.   Af t er  t hey def aul t ed,  t he r ecei ver  amended t he 

compl ai nt  t o cor r ect l y name as gar ni shee t he Texas- based U. S.  

Bi l l i ng r at her  t han t he Wi sconsi n- based U. S.  Bi l l i ng as 

or i gi nal l y desi gnat ed.   I d.  at  597- 98.   Pur suant  t o Wi s.  St at .  

§ 801. 14( 1)  ( 1995- 96) ,  t he r ecei ver  di d not  ser ve t he amended 

compl ai nt  upon t he Texas- based U. S.  Bi l l i ng.   I d.  at  598.   The 

r ecei ver  t hen moved f or  def aul t  j udgment  agai nst  bot h Zer o Pl us 
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and t he Texas- based U. S.  Bi l l i ng f or  f ai l ur e t o answer  t he 

or i gi nal  compl ai nt .   I d.   The gar ni shees di d not  asser t  any 

def ense t o t he gar ni shment  act i on but  r at her  obj ect ed t o t he 

at t empt ed gar ni shment  of  f unds gener at ed out si de of  Wi sconsi n.   

I d.   The ci r cui t  cour t  r ej ect ed t hei r  obj ect i on and gr ant ed 

def aul t  j udgment  agai nst  bot h Zer o Pl us and t he Texas- based U. S.  

Bi l l i ng.   I d.  

¶46 The gar ni shees t wi ce moved t o vacat e t he def aul t  

j udgment  on t he gr ounds of  excusabl e negl ect .   I d.  at  598- 99.   

They al so t wi ce f i l ed a pr oposed answer  t o t he or i gi nal  

compl ai nt ,  al l egi ng t hat  t he onl y amount  at  i ssue was t he amount  

col l ect ed f r om Wi sconsi n consumer s.   I d.   Whi l e t he c i r cui t  

cour t  deni ed t hei r  f i r st  mot i on t o vacat e t he def aul t  j udgment ,  

i d.  at  598,  t he cour t  gr ant ed t he second,  i d.  at  599.   As 

ar t i cul at ed by t hi s cour t ,  t he c i r cui t  cour t  " vacat ed t he 

j udgment  sol el y on t he gr ound t hat  t he or i gi nal  compl ai nt  on 

whi ch t he def aul t  j udgment  was based was super seded by t he 

amended compl ai nt  .  .  .  . "   I d.  at  599.   Because t he gar ni shees 

f i l ed t hei r  pr oposed answer  wi t hi n 20 days of  t he f i l i ng of  t he 

amended compl ai nt  pur suant  t o Wi s.  St at .  § 812. 11 ( 1995- 96) ,  t he 

c i r cui t  cour t  det er mi ned t hat  t he answer  was t i mel y.   I d.  

¶47 The r ecei ver  appeal ed,  and t he cour t  of  appeal s 

r ever sed,  concl udi ng t hat  an amended compl ai nt  does not  

super sede t he or i gi nal  compl ai nt  i n r egar d t o any def aul t i ng 

par t y,  unl ess t he amended compl ai nt  pr esent s an addi t i onal  c l ai m 

f or  r el i ef .   I d.   The gar ni shees appeal ed t o t hi s cour t ,  and we 

af f i r med.   I d.  at  595.   Ci t i ng t he pl ai n l anguage of  Wi s.  St at .  
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§ 801. 14( 1)  ( 1995- 96) ,  we agr eed wi t h t he cour t  of  appeal s t hat  

once a def endant  def aul t s,  i t  l oses i t s abi l i t y  t o answer  an 

amended compl ai nt  unl ess t he amended compl ai nt  asser t s new or  

addi t i onal  c l ai ms f or  r el i ef .   I d.  at  601.   I n so concl udi ng,  we 

not ed t hat  t he r ecei ver ' s amended compl ai nt  di d not  pr esent  new 

or  addi t i onal  c l ai ms but  r at her  made " mer el y a t echni cal  

change. "   I d.  at  603- 04.   I n a f oot not e,  we cl ar i f i ed t hat  " t he 

amended compl ai nt  i s  t o be vi ewed as a t echni cal  change"  because 

of  t he r el at i onshi p bet ween Zer o Pl us and t he Texas- based U. S.  

Bi l l i ng,  namel y,  t he f act  t hat  t he t wo ent i t i es had t he same i n-

house counsel  whi ch was ser ved at  t he out set .   I d.  at  604 n. 10.  

¶48 Pr esumabl y,  i t  i s  t hat  f oot not e on whi ch Johnson hangs 

on t o ar gue t hat  hi s summons and compl ai nt  wer e onl y t echni cal l y 

def ect i ve.   Johnson submi t s t hat  " Ness i s i ndi st i ngui shabl e f r om 

t hi s case" :  l i ke t he r ecei ver  i n Ness whose pl eadi ngs mi st akenl y 

named as def endant  t he Wi sconsi n- based U. S.  Bi l l i ng i nst ead of  

t he Texas- based U. S.  Bi l l i ng,  see i d.  at  597- 98,  Johnson' s 

pl eadi ngs mi st akenl y named as def endant  Ci nt as i nst ead of  Ci nt as 

No.  2.   I t  f ol l ows,  accor di ng t o Johnson,  t hat  because we deemed 

t he amendment  i n Ness mer el y a t echni cal  change,  t hen so t oo 

shoul d we deem Johnson' s amendment  a mer e t echni cal  change.   

Whi l e we appr eci at e some of  t he pr ocedur al  s i mi l ar i t i es bet ween 

Ness and t he i nst ant  case,  we do not  r egar d Ness as cont r ol l i ng 

on t he i ssue bef or e us t oday:  whet her  Johnson' s pl eadi ngs wer e 

f undament al l y or  t echni cal l y def ect i ve.   As our  f or egoi ng 

di scussi on makes appar ent ,  t he Ness cour t  never  anal yzed whet her  

t he c i r cui t  cour t  had per sonal  j ur i sdi ct i on over  t he Texas- based 
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U. S.  Bi l l i ng as a r esul t  of  t he r ecei ver ' s f ai l ur e t o name t hat  

speci f i c  cor por at i on i n hi s or i gi nal  gar ni shment  compl ai nt .   

I ndeed,  t he Ness cour t  made a poi nt  t o st at e t hat  t he Texas-

based U. S.  Bi l l i ng " di d not  asser t  any def ense t o t he 

pl ai nt i f f ' s  gar ni shment  act i on, "  j ur i sdi ct i onal  or  ot her wi se.   

See i d.  at  598.   Agai n,  t he sol e i ssue i n Ness was whet her ,  

under  Wi s.  St at .  § 801. 14( 1)  ( 1995- 96) ,  t he r ecei ver ' s amended 

compl ai nt  t hat  was f i l ed wi t h t he cour t  but  not  ser ved upon t he 

def aul t i ng gar ni shees cr eat ed a new 20- day wi ndow under  Wi s.  

St at .  § 812. 11 ( 1995- 96)  f or  t he gar ni shees t o answer  t he 

amended compl ai nt .   See i d.  at  595.   That  bei ng t he case,  we 

decl i ne t o expand Ness i n a manner  t hat  Johnson suggest s and 

t her eby ef f ect i vel y over r i de t he r equi r ement s of  Wi s.  St at .  

§§ 801. 02( 1)  and 801. 09( 1)  t hat  her et of or e,  have been st r i ct l y 

const r ued.  

¶49 Fi nal l y,  Johnson cont ends t hat  even i f  we concl ude 

t hat  hi s f ai l ur e t o name Ci nt as No.  2 const i t ut ed a f undament al  

def ect ,  we ought  t o never t hel ess const r ue hi s pl eadi ngs as onl y 

t echni cal l y def ect i ve on t he gr ounds t hat  Ci nt as No.  2 hel d 

i t sel f  out  as Ci nt as.   I n suppor t  of  hi s ar gument ,  Johnson 

poi nt s t o t he c i r cui t  cour t ' s  speci f i c  f i ndi ngs t hat  Johnson 

ser ved hi s summons and compl ai nt  upon Ci nt as No.  2 and t hat  t he 

mi snomer  i n t he pl eadi ngs was " due ent i r el y t o t he act i ons of  

[ Ci nt as No.  2]  i n t er ms of  t he busi ness name i t  choose [ s i c]  t o 

oper at e under  i n t he st at e of  Wi sconsi n and i n r el at i on t o 

[ Johnson] . "   Under  such ci r cumst ances,  Johnson asser t s,  f ai r ness 

demands t hat  we const r ue hi s pl eadi ngs as conf er r i ng upon t he 
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c i r cui t  cour t  per sonal  j ur i sdi ct i on over  Ci nt as No.  2.   Agai n,  

we decl i ne Johnson' s i nvi t at i on f or  t he s i mpl e r eason t hat  hi s 

ar gument  i s wi t hout  suppor t  i n t he l aw. 7  Whi l e t he c i r cui t  cour t  

                                                 
7 I n r econsi der i ng i t s or der  t o vacat e t he def aul t  j udgment  

agai nst  Ci nt as No.  2,  t he c i r cui t  cour t  r el i ed i n l ar ge par t  
upon t he Sout h Car ol i na Cour t  of  Appeal s '  deci s i on i n McCal l  v.  
I KON,  611 S. E. 2d 315 ( S. C.  Ct .  App.  2005) .   I n McCal l ,  t he Sout h 
Car ol i na Cour t  of  Appeal s hel d t hat  t he pl ai nt i f f  ef f ect i vel y 
ser ved t he def endant  I KON Of f i ce Sol ut i ons Technol ogy Ser vi ces,  
LLC,  even t hough t he pl ai nt i f f ' s  summons and compl ai nt  named as 
def endant  " I KON,  d/ b/ a I KON Educat i onal  Ser vi ces, "  r ef er r i ng t o 
a t r ade name under  whi ch t he def endant  was not  r egi st er ed t o do 
busi ness i n Sout h Car ol i na.   I d.  at  318- 19.   The cour t  r easoned 
t hat  because t he def endant  hel d i t sel f  out  as I KON Educat i on 
Ser vi ces,  " i t  woul d be whol l y i nequi t abl e t o f i nd [ t he 
pl ai nt i f f ' s ]  at t empt s t o ser ve t he company under  t hat  name 
i nef f ect i ve. "   I d.  at  318.  

As t he cour t  of  appeal s i n t he i nst ant  case apt l y not ed,  
see Johnson v.  Ci nt as Cor p.  No.  2,  2011 WI  App 5,  ¶14 n. 4,  331 
Wi s.  2d 51,  794 N. W. 2d 475,  t he Sout h Car ol i na Cour t  of  Appeal s '  
deci s i on i n McCal l  i s  not  ger mane t o our  deci s i on t oday because 
t he Sout h Car ol i na cour t s do not  r equi r e st r i ct  adher ence t o 
t hei r  r ul es gover ni ng ser vi ce of  pr ocess.   As t he McCal l  cour t  
expl ai ned,  i t  has " never  r equi r ed exact i ng compl i ance wi t h t he 
r ul es t o ef f ect  ser vi ce of  pr ocess. "   I d.  at  317 ( i nt er nal  
quot at i ons omi t t ed) .   I n Sout h Car ol i na,  per sonal  j ur i sdi ct i on 
t ur ns not  on st r i ct  compl i ance wi t h t he r ul es gover ni ng ser vi ce 
of  pr ocess but  r at her  on whet her  t he pl ai nt i f f  suf f i c i ent l y 
compl i ed wi t h t he r ul es and whet her  t he def endant  had not i ce of  
t he pr oceedi ngs.   I d.  

By compar i son,  as we have al r eady expl ai ned,  " ' Wi sconsi n 
r equi r es st r i ct  compl i ance wi t h i t s r ul es of  st at ut or y 
ser vi ce .  .  .  . ' "   Am.  Fami l y  Mut .  I ns.  Co.  v.  Royal  I ns.  Co.  of  
Am. ,  167 Wi s.  2d 524,  531,  481 N. W. 2d 629 ( 1992)  ( quot i ng Mech 
v.  Bor owski ,  116 Wi s.  2d 683,  686,  342 N. W. 2d 759 ( Ct .  App.  
1983) ) .   A compl ai nant ' s f ai l ur e t o name a def endant  i n hi s or  
her  summons and compl ai nt  const i t ut es a f undament al  def ect  t hat  
depr i ves t he cour t  of  per sonal  j ur i sdi ct i on over  t hat  def endant ,  
r egar dl ess of  whet her  or  not  t he def ect  pr ej udi ced t he 
def endant .   I d.  at  534.   " Subst ant i al  compl i ance i s not  a 
f act or . "   I d.  
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made f i ndi ngs r el at ed t o t he manner  i n whi ch Ci nt as No.  2 hel d 

i t sel f  out  t o t he publ i c and t o Johnson speci f i cal l y,  t he f act s 

r emai n t hat  Johnson named Ci nt as i nst ead of  Ci nt as No.  2 i n hi s 

summons and compl ai nt ,  and our  cour t s r ecogni ze Ci nt as No.  2 as 

a l egal  ent i t y  t hat  exi st s  i ndependent l y  of  i t s  par ent  

cor por at i on.   Ther ef or e,  t he cour t  l acked per sonal  j ur i sdi ct i on 

over  Ci nt as No.  2 i n t he f i r st  i nst ance,  i r r espect i ve of  whet her  

Johnson was under  t he i mpr essi on t hat  he was sui ng t he r i ght  

ent i t y or  whet her  Johnson ser ved t he r i ght  ent i t y.   As we have 

expl ai ned,  Wi sconsi n r equi r es pl ai nt i f f s t o st r i ct l y compl y wi t h 

our  r ul es of  st at ut or y ser vi ce,  " ' even t hough t he consequences 

may appear  t o be har sh. ' "   Am.  Fami l y,  167 Wi s.  2d at  531 

( quot i ng Mech,  116 Wi s.  2d at  686) .   I t  i s  wor t h ment i oni ng t hat  

t he DFI  r ecor ds,  accessi bl e onl i ne t o t he publ i c,  unambi guousl y 

r eveal  t hat  Ci nt as i s not  a r egi st er ed cor por at i on i n Wi sconsi n.   

I n any case,  i f  Johnson r emai ned unsur e of  whi ch ent i t y t o name,  

Ci nt as or  Ci nt as No.  2,  i t  woul d have been a s i mpl e and r out i ne 

mat t er  t o name t hem bot h.   

I V.  CONCLUSI ON 

¶50 We concl ude t hat  ser vi ce i n t hi s case was 

f undament al l y def ect i ve because Johnson f ai l ed t o name Ci nt as 

No.  2 as a def endant  i n hi s summons and compl ai nt ,  cont r ar y t o 

Wi s.  St at .  §§ 801. 02( 1)  and 801. 09( 1) .   Ther ef or e,  t he c i r cui t  

cour t  l acked per sonal  j ur i sdi ct i on over  Ci nt as No.  2,  r egar dl ess 

of  whet her  or  not  t he def ect  pr ej udi ced Ci nt as No.  2 and 

r egar dl ess of  t he manner  i n whi ch Ci nt as No.  2 hel d i t sel f  out  

t o t he publ i c or  t o Johnson speci f i cal l y.   Because t he ci r cui t  
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cour t  l acked per sonal  j ur i sdi ct i on over  Ci nt as No.  2,  t he 

def aul t  j udgment  ent er ed agai nst  Ci nt as No.  2 i s voi d.  

By t he Cour t . —The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

¶51 DAVI D T.  PROSSER,  J. ,  di d not  par t i c i pat e.  
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¶52 ANN WALSH BRADLEY,  J.    ( di ssent i ng) .   I t  may be t hat  

i n some i nst ances,  t her e i s a " f i ne l i ne"  bet ween f undament al  

and t echni cal  def ect s.   Maj or i t y op. ,  ¶27.   However ,  t hi s case 

f al l s squar el y on t he t echni cal  s i de of  t hat  l i ne.  

¶53 A st r ai ght f or war d appl i cat i on of  t he r ul es set  f or t h 

i n Hoesl ey1 and Par ks2 t o t he f act s of  t hi s case r eveal s t hat  t he 

summons and compl ai nt  cont ai ned a mer e mi snomer ——a t echni cal  

def ect  t hat  does not  depr i ve t he c i r cui t  cour t  of  j ur i sdi ct i on.   

The maj or i t y r eaches t he wr ong r esul t  by dodgi ng t he appl i cabl e 

st andar ds f or  mer e mi snomer s,  s i dest eppi ng pr ecedent ,  and 

cr af t i ng an unr easonabl e and unnecessar y new r ul e.   Accor di ngl y,  

I  r espect f ul l y di ssent .  

I  

¶54 The maj or i t y acknowl edges t hat  a mer e mi snomer  i n t he 

summons and compl ai nt  does not  depr i ve t he c i r cui t  cour t  of  

j ur i sdi ct i on over  t he mi snamed def endant .   Maj or i t y op. ,  ¶¶33- 35 

( c i t i ng Hoesl ey v.  La Cr osse VFW Chapt er ,  46 Wi s.  2d 501,  175 

N. W. 2d 214 ( 1970) ) .   Never t hel ess,  t he maj or i t y bar el y pauses t o 

consi der  whet her  t he omi ssi on of  t he desi gnat i on " No.  2"  coul d 

be consi der ed a mi snomer .   Rat her ,  i t  l eaps t o t he concl usi on 

t hat  Johnson named t he wr ong par t y:  " t he f act s r emai n t hat  

Johnson named Ci nt as i nst ead of  Ci nt as No.  2 i n hi s summons and 

                                                 
1 Hoesl ey v.  La Cr osse VFW Chapt er ,  46 Wi s.  2d 501,  175 

N. W. 2d 214 ( 1970) .  

2 Par ks v.  West  Si de Ry.  Co. ,  82 Wi s.  219,  52 N. W.  92 
( 1892) .  



No.   2009AP2549. awb 

 

2 
 

compl ai nt ,  and our  cour t s r ecogni ze Ci nt as No.  2 as a l egal  

ent i t y t hat  exi st s i ndependent l y of  [ Ci nt as]  i t s  par ent  

cor por at i on. "   I d. ,  ¶49.      

¶55 The maj or i t y ' s dodge r esul t s i n a new br i ght - l i ne 

r ul e:   When a pl ai nt i f f  mi snames a par t y and t he mi snomer  

happens t o be t he cor r ect  name of  anot her  l egal  ent i t y,  t he 

def ect  i s  t r ansf or med f r om t echni cal  t o f undament al . 3  See i d. ,  

¶¶40- 41.   The maj or i t y appear s t o r ecogni ze t hat  i t s new r ul e 

does not  s i t  comf or t abl y wi t h Wi sconsi n case l aw,  i ncl udi ng 

Par ks v.  West  Si de Rai l way Co. ,  82 Wi s.  219,  52 N. W.  92 ( 1892) .   

Maj or i t y op. ,  ¶41.   Never t hel ess,  i t  concl udes t hat ,  r egar dl ess 

of  whet her  Ci nt as Cor por at i on No.  2 hel d i t sel f  out  t o i t s 

empl oyees as " Ci nt as Cor por at i on, "  t he amendment  t o cor r ect  t he 

mi st ake i n t he compl ai nt  " di d not  have t he ef f ect  of  [ ]  

cor r ect i ng t he name of  t he r i ght  par t y"  and i nst ead,  had t he 

ef f ect  of  br i ngi ng i n a new par t y.    I d. ,  ¶41.    

I I  

¶56 A mi st ake i n t he i nt ended def endant ' s name i s a 

t echni cal  def ect ,  and i t  does not  depr i ve t he cour t  of  

j ur i sdi ct i on as l ong as t he i nt ended def endant  was ser ved and 

                                                 
3 The maj or i t y ' s  new r ul e mi r r or s t he r ul e pr oposed by 

Ci nt as Cor por at i on No.  2 dur i ng or al  ar gument :  " I f  t her e i s onl y 
one ent i t y i n t he wor l d t hat  coul d possi bl y be r ef er r ed t o by 
t hat  mi snomer ,  t hat  i s  [ t he]  Hoesl ey [ case] ,  and [ t he summons 
and compl ai nt  ar e]  not  [ f undament al l y]  def ect i ve.   I f  i n f act  
t her e i s anot her  ent i t y .  .  .  ,  i f  t her e i s anot her  one j ust  
l i ke t hat ,  i t  may wel l  be [ f undament al l y]  def ect i ve. "   
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suf f er ed no pr ej udi ce as a r esul t  of  t he mi snomer . 4  I n one case,  

f or  exampl e,  t he cour t  det er mi ned t hat  t he pl ai nt i f f ' s  mi st ake 

i n nami ng " Thomas Rooney Post  No.  1530,  Vet er ans of  For ei gn War s 

of  t he Uni t ed St at es"  as " La Cr osse VFW Chapt er ,  Thomas Rooney 

Post "  was a mer e mi snomer .   Hoesl ey,  46 Wi s.  2d 501.    

¶57 The Hoesl ey cour t  expl ai ned t he " gener al  r ul e"  of  

mi snomer s as f ol l ows:  " [ I ] f  t he mi snomer  or  mi sdescr i pt i on does 

not  l eave i n doubt  t he i dent i t y of  t he par t y i nt ended t o be 

sued,  or ,  even wher e t her e i s r oom f or  doubt  as t o i dent i t y,  i f  

ser vi ce of  pr ocess i s made on t he par t y i nt ended t o be sued,  

t hi s mi snomer  or  mi sdescr i pt i on may be cor r ect ed by amendment  at  

any st age of  t he sui t ,  or  even af t er  j udgment ,  and a j udgment  

t aken by def aul t  i s  enf or ceabl e. "   I d.  at  502.        

¶58 A st r ai ght f or war d appl i cat i on of  t hi s st andar d r eveal s 

t hat  t her e was a mi snomer  i n t hi s case.   Her e,  Johnson ser ved 

t he r egi st er ed agent  of  hi s empl oyer ,  Ci nt as Cor por at i on No.  2,  

                                                 
4 I n a di f f er ent  cont ext ,  t hi s cour t  has acknowl edged t hat  a 

s l i ght  mi st ake i n nami ng a def endant  does not  necessar i l y  cause 
t hat  def endant  any conf usi on about  whet her  i t  was t he par t y 
agai nst  whi ch t he pl ai nt i f f  i nt ended t o f i l e sui t .   See Tews v.  
NHI ,  LLC,  2010 WI  137,  ¶¶74- 76,  330 Wi s.  2d 389,  793 N. W. 2d 860.   
I n Tews,  t he pl ai nt i f f  mi st akenl y named " WE Ener gi es"  and 
" Wi sconsi n Ener gy Cor por at i on"  r at her  t han " Wi sconsi n Ener gy 
Power  Company, "  t he cor r ect  name of  t he i nt ended def endant .   
I d. ,  ¶1.   I t  f i nal l y amended i t s compl ai nt  t o name Wi sconsi n 
Ener gy Power  Company,  but  onl y af t er  t he st at ut e of  l i mi t at i ons 
had expi r ed.   I d. ,  ¶20.   The par t i es pr esumed t hat  t he ef f ect  of  
t he amendment  was t o add a new par t y,  and accor di ngl y,  t he cour t  
di d not  addr ess whet her  t he mi st ake i n nami ng coul d be 
consi der ed a mer e mi snomer .   When an amendment  adds a new par t y,  
t he i nt ended def endant ' s st at ut e of  l i mi t at i ons def ense wi l l  be 
def eat ed under  Wi s.  St at .  § 802. 09( 3)  ( t he r el at i on- back 
st at ut e)  i f  t he i nt ended def endant  r ecei ved f ai r  not i ce of  t he 
c l ai m wi t hi n t he per i od of  l i mi t at i ons.   I d. ,  ¶2.    
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wi t h an aut hent i cat ed copy of  t he summons and compl ai nt .   I n 

t hat  summons and compl ai nt ,  Johnson cor r ect l y i dent i f i ed t he 

addr ess of  t he def endant .   However ,  t he name on t he summons and 

compl ai nt  r ead " Ci nt as Cor por at i on"  r at her  t han " Ci nt as 

Cor por at i on No.  2. " 5  The ci r cui t  cour t  f ound no pr ej udi ce as a 

r esul t  of  t he mi snomer ,  and i t  ent er ed def aul t  j udgment .  

¶59 On i t s f ace,  t he omi ssi on of  t he desi gnat i on " No.  2"  

appear s t o be not hi ng mor e t han a mi st ake.   Had t he compl ai nt  

named " Ci nt as Cor por at i on No.  3, "  " Ci nt as #2 Cor por at i on, "  or  

even " Si nt as Cor por at i on No.  2, "  t her e i s l i t t l e doubt  t hat  t he 

er r or  i n nami ng woul d be consi der ed a mer e mi snomer  under  

Hoesl ey.   Accor di ngl y,  t he quest i on woul d be whet her  t he 

def endant  was pr ej udi ced by t hat  mi st ake.   

¶60 The wr i nkl e i n t hi s case i s t hat  t her e happens t o 

exi st  a separ at e cor por at i on wi t h t he name " Ci nt as Cor por at i on. "   

For  t he maj or i t y,  t hat  f act  t r ansf or ms an ot her wi se t echni cal  

def ect  i nt o one t hat  i s f undament al . 6    

                                                 
5 I n f ul l ,  t he summons and compl ai nt  named t he def endant  as 

f ol l ows:  " CI NTAS CORPORATI ON a domest i c cor por at i on 9828 Sout h 
Oakwood Par k Dr i ve Fr ankl i n,  WI  53132. "    

6 The maj or i t y c i t es t o Bul i k v.  Ar r ow Real t y ,  I nc.  of  
Raci ne,  148 Wi s.  2d 441,  434 N. W. 2d 853 ( Ct .  App.  1988)  and 
Amer i can Fami l y Mut ual  I nsur ance Co.  v.  Royal  I nsur ance Co.  of  
Amer i ca,  167 Wi s.  2d 524,  481 N. W. 2d 629 ( 1992) ,  t o bol st er  i t s 
anal ysi s.   Maj or i t y op. ,  ¶40.   Never t hel ess,  t hese cases ar e not  
about  mi snomer s,  and accor di ngl y,  nei t her  case gover ns t he 
out come her e.   
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I I I  

¶61 The maj or i t y ' s new br i ght - l i ne r ul e i s cont r ar y t o 

pr ecedent .   I n addi t i on t o cont r aveni ng Hoesl ey,  as di scussed 

above,  i t  i s  di f f i cul t  t o r econci l e t he maj or i t y ' s r ul e wi t h 

Par ks,  82 Wi s.  219.  

¶62 I n t hat  case,  t her e exi st ed t wo separ at e cor por at i ons:  

West  Si de Rai l way Co.  and West  Si de Rai l r oad Co.   I d.  at  219- 20.   

The pl ai nt i f f  mi st akenl y named West  Si de Rai l way Co.  r at her  t han 

t he r el at ed West  Si de Rai l r oad Co.   I d.  at  219.   When Par ks 

moved t o amend t he summons and compl ai nt  by st r i k i ng " way"  and 

r epl aci ng i t  wi t h " r oad, "  West  Si de Rai l r oad Co.  obj ect ed.   I d.  

at  221.   I t  asser t ed t hat  t he amendment  was " not  a l egi t i mat e 

amendment  of  t he name of  t he par t y,  but  t he di schar ge of  one 

par t y as def endant  and t he subst i t ut i on of  anot her . "   I d.     

¶63 Despi t e t he mi st ake and t he exi st ence of  a separ at e 

cor por at i on bear i ng t he name West  Si de Rai l way Co. ,  t he Par ks 

cour t  r ef r ai ned f r om concl udi ng t hat  an amendment  t o cor r ect  t he 

name f r om Rai l way t o Rai l r oad woul d have t he ef f ect  of  br i ngi ng 

                                                                                                                                                             
I n Bul i k,  t he def ect  was t he f ai l ur e t o name t he def endant  

i n t he or i gi nal  summons at  al l .   The pl ai nt i f f  was i nj ur ed when 
she f el l  i n t he par ki ng l ot  of  a st or e oper at ed by Zayr e 
Cor por at i on.   148 Wi s.  2d at  443.   She i nt ended t o f i l e sui t  
agai nst  Zayr e and Ar r ow Real t y,  t he cor por at i on t hat  mai nt ai ned 
t he gr ounds.   Never t hel ess,  t he summons named onl y " Zayr e 
Cor por at i on,  a domest i c cor por at i on,  et  al . "   I d.  at  443- 44.   I t  
di d not  name Ar r ow.   I d.   Accor di ngl y,  t her e was no " mi snomer "  
i n Bul i k t hat  coul d be const r ued as a t echni cal  def ect .     

Li kewi se,  i n Amer i can Fami l y,  t her e was no def ect  i n nami ng 
t he def endant .   Rat her ,  t he def endant  was cor r ect l y named i n a 
summons and compl ai nt ,  but  t he summons and compl ai nt  wer e not  
aut hent i cat ed as r equi r ed by st at ut e.   167 Wi s.  2d at  527.   
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i n a new par t y.   Rat her ,  i t  asser t ed t hat  " [ n] o doubt  can be 

ent er t ai ned t hat  i f  t her e had been no cor por at i on bear i ng t he 

name of  t he West  Si de Rai l ' way '  Company,  t he amendment  woul d 

have been unobj ect i onabl e. "   I d.  at  221- 22.   I t  concl uded t hat  

t he i nt ended def endant  was sued " wi t h a s l i ght  mi st ake i n name,  

whi ch t he cour t  pr oper l y cor r ect ed"  by amendment .   I d.  at  222.     

¶64 The maj or i t y at t empt s t o di st i ngui sh Par ks on t he 

gr ound t hat  West  Si de Rai l way Co.  mai nt ai ned onl y a " nomi nal  

exi st ence. "   Maj or i t y op. ,  ¶41.   I t  i s  not  c l ear ,  however ,  why 

t hi s di st i nct i on woul d make any di f f er ence.   Under  t he 

maj or i t y ' s anal ysi s,  " t he f act s r emai n t hat  [ Par ks]  named [ West  

Si de Rai l way]  i nst ead of  [ West  Si de Rai l r oad]  i n hi s summons and 

compl ai nt ,  and our  cour t s r ecogni ze [ West  Si de Rai l r oad]  as a 

l egal  ent i t y t hat  exi st s i ndependent l y of  [ West  Si de Rai l way] . "   

See i d. ,  ¶49.      

I V 

¶65 Addi t i onal l y,  when t he maj or i t y ' s new r ul e i s t est ed 

agai nst  anal ogous scenar i os,  i t  cr eat es unr easonabl e and 

unnecessar y r esul t s.   I magi ne a pl ai nt i f f  who,  i nt endi ng t o sue 

John Smi t h Sr . ,  ser ves hi m wi t h a summons and compl ai nt  t hat  

mi st akenl y omi t s t he desi gnat i on,  " Sr . "   When consi der ed i n 

l i ght  of  Hoesl ey,  t he omi ssi on woul d appear  t o be not hi ng mor e 

t han a mi snomer .    

¶66 Never t hel ess,  under  t he maj or i t y ' s anal ysi s,  i t  woul d 

appear  t hat  John Smi t h Sr .  coul d successf ul l y c l ai m t hat  t he 

mi snomer  was a f undament al  def ect  mer el y by openi ng a t el ephone 

book and l ocat i ng a man named " John Smi t h. "   Under  t he 
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maj or i t y ' s anal ysi s,  John Smi t h Sr .  coul d asser t  t hat  an 

amendment  t o cor r ect  hi s name had t he ef f ect  of  br i ngi ng hi m i n 

as a new par t y.   

¶67 I  expect  t hat  t he maj or i t y woul d not  count enance such 

an unr easonabl e r esul t .   Per haps t he maj or i t y woul d di st i ngui sh 

t hi s scenar i o on t he gr ound t hat  t her e i s no r el at i onshi p 

bet ween John Smi t h Sr .  and t he John Smi t h i n t he t el ephone book.   

I f  so,  t hi s hypot het i cal  r eveal s what  i s t r ul y at  st ake.    

¶68 Cor por at e separ at eness i s a shi el d t hat  pr ot ect s a 

cor por at i on f r om t he l i abi l i t i es of  separ at e but  r el at ed 

ent i t i es.   Her e,  however ,  t he maj or i t y t r ansf or ms t he shi el d of  

cor por at e separ at eness i nt o a swor d.   Under  t he maj or i t y ' s 

anal ysi s,  a cor por at i on can use t he name of  a r el at ed ent i t y as 

a t r ade name,  i nduce pl ai nt i f f s t o name t hat  t r ade name i n t he 

summons and compl ai nt ,  f ai l  t o answer  t he compl ai nt ,  and t hen 

escape any consequence f or  t he def aul t  by c l ai mi ng l ack of  

j ur i sdi ct i on.   The l aw shoul d not  sanct i on such an abuse of  t he 

pr i nci pl es of  cor por at e separ at eness and l egal  pr ocess.       

¶69 Ul t i mat el y,  I  concl ude t hat  t he maj or i t y ' s new r ul e i s 

whol l y unnecessar y,  gi ven t hat  exi st i ng l aw i s wel l  equi pped t o 

handl e any conf usi on or  l ack of  not i ce t hat  r esul t s f r om a 

mi snomer .   I f  a pl ai nt i f f  ser ves but  mi snames t he def endant ,  t he 

pl ai nt i f f  who made t he mi st ake has t he bur den t o pr ove t hat  t he 

def endant  was not  pr ej udi ced as a r esul t .   Am.  Fami l y Mut .  I ns.  

Co.  v.  Royal  I ns.  Co.  of  Am. ,  167 Wi s.  2d 524,  533,  481 

N. W. 2d 629 ( 1992) .   I f  t he def endant  has t r ul y been conf used by 

t he mi snomer ,  t hen t he pl ai nt i f f  wi l l  f ai l  t o meet  i t s bur den on 
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pr ej udi ce,  and t he ci r cui t  cour t  wi l l  concl ude t hat  i t  l acks 

j ur i sdi ct i on over  t he def endant .       

¶70 Because t he maj or i t y dodges t he appl i cabl e st andar ds 

r egar di ng mer e mi snomer s,  s i dest eps pr ecedent ,  and cr af t s an 

unr easonabl e and unnecessar y new r ul e,  I  r espect f ul l y di ssent .  

¶71 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    
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